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CONSTITUTIONAL ASPECTS OF COMPULSORY 
ARBITRATION 

THOMAS I. PARKINSON 
Legislative Drafting Research Fund, Columbia University 

EVERY proposal to remedy existing evils by legislation 
involves, in this country, questions of constitutionality 
as well as questions of desirability. One of the dis- 
advantages, or it may be advantages, of a written constitution 
is that some remedial legislation, however much it may be de- 
sired even by a majority, cannot be put upon the statute books 
and enforced until the constitution has been amended or ad- 
justed to authorize it. Compulsory arbitration of industrial 
disputes, however desirable it may seem as a means of avoiding 
class bitterness, economic loss and public inconvenience, in- 
volves serious questions of constitutionality which must be set- 
tled before we can hope to enjoy the benefits expected to flow 
from the substitution of judicial determination for force in 
the settlement of industrial controversies. 

There is more truth than poetry in the time-honored warn- 
ing that you can lead a horse to water but you cannot make 
him drink. Without reference to constitutional guarantees of 
personal liberty the courts long ago recognized the impossi- 
bility of making a man work and therefore refused to attempt 
it. Courts of equity refuse to grant specific performance of 
personal-service contracts. The reason lies not in any right 
of the person to be protected against compulsion, but in the 
impracticability of such compulsion. Suppose a court or- 
dered performance of personal service in accordance with the 
terms of a contract. Who could say whether the person so or- 
dered was actually complying with the court's order or practi- 
cally holding it in contempt by a mere show of compliance? 
This practical impossibility of compelling personal service by 
discovering and punishing as contempt the avoidance of the 
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court's order resulted in the rule in equity that while con- 
tracts, the breach of which cannot be adequately compensated 
by damages at law, will be specifically enforced in equity, con- 
tracts for personal service, however extraordinary the service 
or inadequate the remedy of damages, will not be so enforced. 

Nevertheless, equity will and frequently does exert pressure 
to induce the performance of service contracts. For example, 
if an opera singer engages to sing for a time for A and not to 
sing for any one else, equity while refusing to order the singer 
to perform for A will, by injunction, enforce the contract not 
to sing for any one else. In other words, the courts are will- 
ing enough to exert compulsion indirectly by making it very 
much to the advantage of the individual to perform his contract. 

Practically, it is impossible to compel men to work. We 
may penalize or abuse quitting, but we cannot compel labor. 
Even deserters from the army are punished by imprisonment; 
they cannot be made to perform the service expected of them. 
It is, however, practicable, if legal, to induce performance by 
attaching " disagreeable consequences " to the breach of a ser- 
vice contract. Such breaches of contract have always involved 
liability on the part of the defaulting contractor to respond in 
damages for the injury done to the other contracting party. 
The question now confronting us is, Can the stage go farther 
and punish by fine or imprisonment the person who breaks his 
labor contract under circumstances which threaten an inter- 
ruption of a public service involving danger to the lives or the 
health of the people or serious inconvenience to the ordinary 
life of the community ? 

While the phrase " compulsory arbitration " is elusive and 
indefinite, I think we may assume that any effective system for 
the arbitration and settlement of industrial disputes involves in 
some measure restricting the right of the employees to quit 
work. 1 This fact is recognized by labor-union officials who 

1 The Canadian industrial disputes act and the recent Colorado act prohibit 
strikes or lockouts pending a public investigation. The New Zealand act not 
only prohibits strikes and lockouts pending investigation, but makes compliance 
with the findings of the investigators or arbitrators mandatory on both em- 
ployers and employees. This is accomplished by punishing criminally the re- 
sort at any time to the strike or lockout. 
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assert that any interference with the right to quit involves in- 
voluntary servitude. If so, it is forbidden by the 13th amend- 
ment to the United States constitution, which provides : 

§ 1. Neither slavery nor involuntary servitude, except as a punish- 
ment for crime, whereof the party shall have been duly convicted, 
shall exist within the United States, or any place subject to their 
jurisdiction. 

§ 2. Congress shall have power to enforce this article by appropri- 
ate legislation. 

Shortly after the adoption of this amendment a district court 
of the United States said that the " whites needed no relief or 
protection and they are practically unaffected by the amend- 
ment." But later decisions have made clear that this amend- 
ment, like the others which immediately followed the close of 
the civil war, while primarily intended to secure the liberty 
and equal rights of the enfranchised negroes, is not limited in 
its application to any race or class but operates to guarantee 
personal liberty and freedom from slavery to every person in 
the country. In Hodges v. U. S., 203 U. S. 1 (1906), the 
court said : 

While the inciting cause of the (13th) amendment was the emanci- 
pation of the colored race [nevertheless] it is the denunciation of a 
condition, and not a declaration in favor of a particular people. It 
reaches every race and every individual. . . . Slavery or involuntary 
servitude of the Chinese, of the Italian, of the Anglo-Saxon, are as 
much within its compass as slavery or involuntary servitude of the 
African. 

Not every interference with the liberty of an individual, 
however, subjects him to involuntary servitude. In the recent 
case of Butler v. Perry, 240 U. S. 328 (1915), the court said: 

This amendment was adopted with reference to conditions existing 
since the foundation of our Government, and the term involuntary 
servitude was intended to cover those forms of compulsory labor akin 
to African slavery which in practical operation would tend to pro- 
duce like undesirable results. 

So it has been held in Plessy v. Ferguson, 163 U. S. 537 
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(1896), that a "Jim Crow" law requiring the separation 
of whites and blacks on railroad trains involves nothing of 
involuntary servitude. In like manner it has been held that 
the denial of equal rights in the enjoyment of accommodations 
and privileges in public conveyances, inns and places of amuse- 
ment, though it may interfere with personal liberty, does not 
involve involuntary servitude. The liberty guaranteed to the 
individual by the due process clauses of the 5 th and 14th 
amendments is broader but more general than the freedom from 
involuntary servitude guaranteed by the 1 3th amendment. 

Though not all laws interfering with liberty involve servi- 
tude, it seems clear that there can be neither slavery nor in- 
voluntary servitude except where such servitude exists in pur- 
suance of law. Every crime committed by one person against 
another deprives that other to some extent of liberty, but need 
not involve involuntary servitude. If the law does not sus- 
tain the actions or conditions which enable one man to control 
the movements of another or otherwise to deny him the rights 
of a freeman there is no involuntary servitude within the 
meaning of the 13th amendment, however much there may be 
of crime or tortious wrong. False imprisonment contrary to 
and punishable under the laws of the state does not subject 
the person imprisoned to servitude. The alleged kidnapping 
of laborers and their detention in out-of-the-way labor camps 
though constituting a serious wrong to the abused workman 
does not really subject him to involuntary servitude so long as 
he has a legal right to freedom and redress of the wrong done 
him. In the civil rights cases, 109 U. S. 1 (1883), the court 
said : " It is true, that slavery cannot exist without law, any 
more than property in lands and goods can exist without law." 

The question whether the constitutional prohibition of in- 
voluntary servitude prevents imposing and enforcing a restric- 
tion on the right to strike may be, for convenience, considered 
from the following points of view : 

1. Does the imposing of a criminal penalty for the breach of 
his contract for service subject an employee to involuntary 
servitude? In other words, does the threat of criminal punish- 
ment held over the worker constitute such compulsion to con- 
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tinue in the service as to bring it within the prohibition of the 
13th amendment? 

2. If involuntary servitude is involved in the penalizing of 
the breach of a service contract can such penalties be brought 
within the exceptions, if any, from the 13th amendment? And 
particularly, can justification for such penalties be found in the 
fact that the person penalized is engaged in or required for 
public or semi-public as distinguished from private employ- 
ment? 

3. Does the prohibition of strikes, either pending a public 
investigation or permanently, and the enforcement of this pro- 
hibition by a criminal penalty imposed on its violation, subject 
the men to involuntary servitude ? Is the right to strike in the 
same position as the right to quit work? 

Considering first the right to impose a criminal penalty for 
breach of a service contract, we find opportunity for much dif- 
ference of opinion. Mr. Justice Harlan dissented vigorously in 
the case involving impressment of seamen and declared that 
the proposition that the government can make breach of a 
voluntary contract of service a criminal offense cannot " be 
sustained at this day in this land of freedom." Nevertheless, 
the same judge, in delivering the opinion of the court in Adair 
v. U. S., 208 U. S. 161 (1907), said: 

And it may be — but upon that point we express no opinion — that, 
in the case of a labor contract between an employer engaged in 
interstate commerce and his employee, Congress could make it a 
crime for either party, without sufficient or just excuse or notice, to 
disregard the terms of such contract or to refuse to perform it. 

This seeming difference in point of view with respect to the 
constitutionality of a criminal penalty for breach of a service 
contract expressed by the same judge in different opinions indi- 
cates the danger of relying too much on general statements 
rather than actual decisions of the court. 

Shortly after the adoption of the 1 3th amendment Congress 
passed the peonage statutes (March 2, 1867, Revised Statutes 
§§ J 99° an d SS26) which abolished and prohibited " the hold- 
ing of any person to service or labor under the system known 
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as peonage " in any state or territory of the United States, and 
declared null and void all laws or usages which seek directly 
or indirectly to establish or enforce " the voluntary or involun- 
tary service or labor of any persons as peons." These statutes 
have been upheld and enforced by the Supreme Court. They 
are limited, however, to " peonage " and to detention of per- 
sons held as " peons." In Clyatt v. U. S., 197 U. S. 207 
(1905), the court said: " What is peonage? It may be de- 
fined as a status or condition of compulsory service, based upon 
the indebtedness of the peon to the master. The basal fact is 
indebtedness." Again, in Bailey v. Alabama, 219 U. S. 219 
(1910), it was said: "The essence of the thing (peonage) 
is compulsory service in payment of a debt. A peon is one 
who is compelled to work for his creditor until his debt is paid." 
The peonage statutes therefore cover only that servitude which 
exists for the purpose of compelling a workman to " work out " 
his debt to his employer. 

The attempt, particularly in the South, to devise a system of 
compulsory service gave rise to some interesting litigation 
under these peonage statutes. The system was founded on a 
service contract for a stated period with an advance payment to 
or on behalf of the workman. At first it was operated by play- 
ing on the fears of ignorant workmen ; they were coerced by 
threats into remaining at work. When illegal threats and pun- 
ishment proved ineffective, legislation was sought to make the 
breach of these contracts a criminal offense. In this manner 
the employers secured the assistance of the sheriff and the 
criminal courts in impressing the laborer with the fact that 
disagreeable consequences would follow his failure to perform 
his contract. 

In Ex parte Drayton, 153 Fed. 986 ( 1 907) , the district court 
released on habeas corpus two negroes who had been im- 
prisoned by a South Carolina court under a statute punishing 
with fine and imprisonment agricultural laborers who break 
their contracts of service after having received advances. The 
court held that this statute, which did not even nominally make 
fraud an essence of the crime, was contrary to the 13th amend- 
ment and to the equal protection of the laws guaranteed by 
the 14th amendment. The court said: 
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The first question to be considered is whether the act * * * is in- 
tended to secure compulsory service in payment of a debt. That 
appears to be its sole purpose and effect. It provides a coercive 
weapon to be used by the employer, and enables him to send to jail 
or the chain gang any person who may " fail to perform the reason- 
able service required of him by the terms of the said contract." * * * 
It is a legislative judgment enforcing involuntary servitude. It 
does not imprison the laborer because he refuses to pay the debt or 
return the advances, but because he does not continue in an involun- 
tary servitude. Under the guise of police power, it compels one 
person to continue against his will to render personal services to an- 
other. If this act and others of cognate character are sustained, the 
state may by its criminal laws completely nullify and abrogate the 
main object of the amendment prohibiting slavery and involuntary 
servitude, and establish a complete system of peonage. 

In the case of Bailey v. Alabama, the legality of this 
system was attacked under the 13th amendment. An 
Alabama statute punished criminally any person who with 
intent to defraud his employer entered into a contract of ser- 
vice and accepted an advance payment thereon and who, with 
like intent to defraud and without refunding the advance, re- 
fused to render the service or perform the contract. It will 
be observed that this statute made fraud the basis of the crime; 
but a later provision of the same law made the mere act of 
quitting the service before the contract had been fully per- 
formed prima facie evidence of fraud. Moreover, the rules 
of evidence in Alabama prevented the defendant in such a case 
from testifying to his uncommunicated intentions or motives. 
In effect, it resulted that the laborer, who entered into such a 
contract and thereafter broke it and quit, was, because of the 
act of quitting, guilty of a crime. While fraud was apparently 
essential as an element of the crime, it was presumed against 
him and practically it was impossible for him to rebut the 
presumption. 

Bailey entered into a contract to serve as a farm-hand for 
one year and received an advance of $15. He was convicted 
on the charge of quitting the service before the expiration of 
the year and was fined $30 and costs. In lieu of the fine his 
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sentence provided for 1 16 days imprisonment. This conviction 
was carried to the Supreme Court of the United States and 
was there reversed on the ground that the Alabama statute 
was in violation of the 13th amendment and the peonage 
statutes. 

It should be noticed that in this case a criminal penalty was 
imposed for quitting private employment, that the crime actu- 
ally consisted in the quitting of work and that at the time of 
quitting the workman was indebted to his employer for money 
advanced. It should also be remembered, though this fact 
was not referred to in the opinion of the court, that the statute 
imposing this criminal penalty was part of a system, the avowed 
purpose of which was to compel the laborer to continue at work. 
The purpose, therefore, of the criminal penalty was to compel 
labor for a private individual. Indeed, it was urged in justi- 
fication of such a law that to get consistent work out of laborers 
in some parts of the South it was necessary to have some system 
by which they might be compelled to work. 

Considering the effect of the constitutional prohibition of 
involuntary servitude and the congressional prohibition of 
peonage in their application to the circumstances of this case, 
Mr. Justice Hughes, for the court, said: 

The plain intention was to abolish slavery of whatever name and 
form and all its badges and incidents ; to render impossible any state 
of bondage; to make labor free by prohibiting that control by which 
the personal service of one man is disposed of or coerced for another's 
benefit, which is the essence of involuntary servitude. * * * 

The state may impose involuntary servitude as a punishment for 
crime, but it may not compel one man to labor for another in payment 
of a debt, by punishing him as a criminal if he does not perform the 
service or pay the debt. If the statute in this case had authorized 
the employing company to seize the debtor and hold him to the 
service until he paid the $15, or had furnished the equivalent in. labor, 
its invalidity would not be questioned. It would be equally clear 
that the state could not authorize its constabulary to prevent the ser- 
vant from escaping, and to force him to work out his debt. But 
the state could not avail itself of the sanction of the criminal law to 
supply the compulsion any more than it could use or authorize the 
use of physical force. " In contemplation of the law, the compulsion 
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to such service by the fear of punishment under a criminal statute is 
more powerful than any guard which the employer could station." 

All of this was said with reference to the holding of the 
threat of criminal punishment over the head of a workman in 
order to compel him to work out his debts in private employ- 
ment. While detached quotations from Mr. Hughes' opinion 
seem to preclude the use of the criminal penalty to enforce the 
performance of any contract of personal service, the effect of 
the opinion must necessarily be confined to private employment 
and to peonage, that is, the working out of a debt. The only 
injury done was to the employer. The case is, therefore, not 
necessarily a precedent against imposing a criminal penalty on 
quitting employment where the injury is done or threatened 
to the public rather than, or as well as, to the employer. 

The Alabama system of compelling personal service was 
again before the Supreme Court in U. S. v. Reynolds, 235 U. S. 
133 (1914). Of the effect of the criminal penalty as an in- 
strument of compulsion which made possible the peonage sys- 
tem the court said : 

This labor is performed under the constant coercion and threat of 
another possible arrest and prosecution in case he violates the labor 
contract which he has made with the surety, and this form of coer- 
cion is as potent as it would have been had the law provided for the 
seizure and compulsory service of the convict. Compulsion of such 
service by the constant fear of imprisonment under the criminal laws 
renders the work compulsory, as much so as authority to arrest and 
hold his person would be if the law authorized that to be done. * * * 
The convict is thus kept chained to an ever-turning wheel of servitude 
to discharge the obligation which he has incurred to his surety, who 
has entered into an undertaking with the state or paid money in his 
behalf. 

Under the system as it actually operated, the workman con- 
victed of quitting service in breach of his contract was sen- 
tenced to pay a fine and costs or in lieu thereof go to jail. 
Thereupon a " surety " in the person of his former or another 
prospective employer stepped forward and paid the fine and 
costs. The convicted man thus released then signed a con- 
tract to serve his " surety " for a specified time to " work out " 
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the money advanced for payment of the fine and costs. The 
court, in the Reynolds case, supra, pointed out that in the case 
before it if the convict had gone to jail and worked out his 
time for the state he would have been under imprisonment for 
less than four months, whereas under the contract with the 
surety who relieved him from this four month's labor, he obli- 
gated himself to work for the period of 19 months and 29 days. 

The opinion in the Reynolds case was unanimous. Mr. 
Justice Holmes who, with Mr. Justice Lurton had dissented 
in the Bailey case on the ground that that case involved only 
attaching a " disagreeable consequence," namely, the crim- 
inal penalty — to a wrongful act, namely, the breach of a con- 
tract voluntarily entered into, filed a concurring opinion in 
which he reasserted his opinion that the 13th amendment does 
not prevent a state's " making a breach of contract, as well a 
reasonable contract for labor as for other matters, a crime and 
punishable as such." But with respect to the circumstances 
in this case he says : " The successive contracts, each for a 
longer term than the last, are the inevitable, and must be taken 
to have been the contemplated, outcome of the Alabama laws." 

Mr. Justice Holmes' dissent in the Bailey case and his con- 
curring opinion in the Reynolds case make it clear that he un- 
derstood the decision of the court in the Bailey case to mean 
that a criminal penalty imposed for breach of a service con- 
tract subjected the person threatened with such penalty to a 
condition of involuntary servitude. It is true that some parts 
of Mr. Justice Hughes' opinion in the Bailey case are stated in 
language broad enough to prohibit the use of the criminal 
penalty as a punishment for any quitting of personal service 
contrary to contract. It has been pointed out, however, that 
there was no element of public wrong involved in Bailey's 
quitting. The element of fraud was practically eliminated by 
the fact that the Supreme Court, brushing aside the technical 
justification of the prima facie presumption of fraud, took the 
position that in effect Bailey was punished for the mere act 
of quitting. The decision is authority only for the proposi- 
tion that the criminal penalty cannot be imposed as a device 
to compel the working out of a debt. 
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The fact that the Bailey case was decided under the peonage 
statutes and that these statutes apply only to the employee who 
is required to work out an indebtedness to his employer, does 
not affect the application of the principles underlying the 
opinion to other cases involving the 13th amendment. The 
peonage statutes were merely congressional applications of the 
sweeping prohibition of servitude contained in the amendment. 
The amendment, however, needs no congressional action to 
make it effective. Therefore, if the fear that the criminal 
penalty may be imposed upon him for breaking his contract 
of service subjects a workman to a condition of involuntary 
servitude, the legislation which authorizes such criminal 
penalty is as void under the 13th amendment, without an act 
of Congress, as it would be under the peonage statutes. In 
other words, the 13th amendment is self-enforcing; it needs 
no act of Congress to make it effective. And no act of Con- 
gress aimed to make its prohibitions effective can do more 
than indicate what the amendment prohibits. An act of Con- 
gress which goes further in protecting the liberty of the in- 
dividual than the 13th amendment warrants would itself be 
void as beyond the powers of Congress. The decision in the 
Bailey case is in effect an interpretation of the 13th amend- 
ment, and a declaration that a criminal penalty imposed upon 
the mere act of quitting for the purpose of compelling personal 
service to work out an indebtedness subjects the person threat- 
ened with such penalty to involuntary servitude. 

The principles underlying the decision in the Bailey case, 
in so far as they are applicable to any case other than that of 
peonage, must be limited strictly to cases in which the mere 
act of quitting private employment is penalized. The words 
" mere act of quitting " should be understood to mean quitting 
under circumstances which involve no danger to life or prop- 
erty and no detriment to the public welfare, but only incon- 
venience to a private employer. Thus limited, the interpre- 
tation given to the 13th amendment merely prohibits the use 
of the criminal penalty to compel personal service in cases 
where the only public interest in compelling service is to see 
a private contract performed in accordance with its stipulations. 
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There is something to be said in favor of the use of the crim- 
inal sanction to enforce labor contracts even in private employ- 
ment. Mr. Justice Holmes, in his dissent in the Bailey case, 
said: 

Breach of a legal contract without excuse is wrong conduct, even 
if the contract is for labor; and if the state adds to civil liability 
a criminal liability to fine, it simply intensifies the legal motive for 
doing right ; it does not make the laborer a slave. 

He suggests a saving limitation, when he says : 

If the contract is one that ought not to be made, prohibit it. But 
if it is a perfectly fair and proper contract, I can see no reason 
why the state should not throw its weight on the side of performance. 

This suggests the cases in which labor contracts were held 
contrary to public policy because they bound the employee for 
an unreasonable time or in an indefinite manner to serve at the 
absolute discretion of the employer. 1 

The decision in the Bailey case must be accepted as pro- 
hibiting under the 13th amendment the use of the criminal 
penalty, where the only injury done by the act of quitting is 
that suffered by the employer. This brings us to the interest- 
ing question whether and to what extent a criminal penalty 
may be imposed, where the act of quitting involves not only 
injury to the employer but detriment to the public welfare. 

Assuming, as I think we must under the Bailey case, that 
holding over the head of a workman the fear of a criminal 
penalty for quitting involves the possibility of subjecting him 
to that involuntary servitude which the 13th amendment 
prohibits, we have still to consider whether this amendment is 
subject to any qualifications or exceptions which may in some 
cases justify the use of the criminal penalty. Mr. Justice Har- 
lan in his dissent in the Robertson case vigorously denounced 
as unconstitutional the criminal penalty for quitting purely 

1 In Parsons v. Trask, 7 Gray 473, the Massachusetts court held illegal as 
contrary to public policy a contract to serve faithfully for a period of five 
years in such manner, places, etc., as the employer might require. In the case 
of Mary Clark, 1 Black. (U. S.) 122, the Indiana court released the petitioner 
from her contract to serve as a housemaid for a period of twenty years. 
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private business ; but in the Adair case he suggested that such 
penalty might be imposed by Congress on quitting the service 
of an interstate carrier. This suggests the possibility of the 
important distinction between public or semi-public employ- 
ment and private employment. Can it be held that while com- 
pulsion to labor on private work subjects the individual to in- 
voluntary servitude nevertheless similar compulsion may be 
exerted to compel labor on public or semi-public work without 
violating the amendment? 

Such a distinction must be grounded on the assumption 
that the 13th amendment is subject to qualifications and ex- 
ceptions not expressly stated in it or any other part of the con- 
stitution. The amendment in the broadest language denounces 
slavery and involuntary servitude. The only qualifying words 
in it are " except as a punishment for crime whereof the party 
shall have been duly convicted." This qualification relates 
only to compulsion of service from convicts. Otherwise the 
amendment provides for no exceptions; it does not even ex- 
cept service in the army or navy. If this language be taken 
as admitting of no exceptions not expressed, criminal punish- 
ment for desertion as a means of compelling service for periods 
of enlistment would be prohibited. Unquestionably it was 
never intended to prohibit punishment of deserters ; an amend- 
ment, the purpose of which was to prevent the subjection of 
one man to the control of another, was never intended and 
should not be permitted to cripple the government by taking 
from it the power to require of its citizens the performance 
of that service upon which the safety and continued existence 
of the nation might depend. 

There is nothing extraordinary in the suggestion that this 
unqualified prohibition of slavery and involuntary servitude 
is subject to some exceptions. Other equally comprehensive 
constitutional guarantees have frequently been held by the 
Supreme Court to be subject to certain " well recognized ex- 
ceptions arising from the necessities of the case." Unquali- 
fied guarantees of freedom of speech are held to be subject to 
the qualification that libel or publications injurious to public 
morals may be punished by law ; the right to bear arms, though 
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unqualifiedly guaranteed by the constitution, is held not to be 
infringed by laws prohibiting the carrying of concealed 
weapons. We are all familiar with the constantly developing 
exceptions to the unqualified constitutional declaration that no 
person shall be deprived of life, liberty or property without 
due process of law. The Supreme Court has said that these 
and like exceptions to unqualified constitutional guarantees or 
prohibitions were intended to be recognized precisely the same 
as if they had been formally expressed in the constitution itself. 
In Robertson v. Baldwin, 165 U. S. 273 (1896), the court 
said : 

To say that persons engaged in a public service are not within the 
(13th) amendment is to admit that there are exceptions to its gen- 
eral language, and the further question is at once presented, Where 
shall the line be drawn? We know of no better answer to make 
than to say that services which have from time immemorial been 
treated as exceptional shall not be regarded as within its purview. 

Both the Bailey and the Reynolds cases related to the work 
of farm hands. Not only did these cases deal with private 
employment, but in addition there was nothing to indicate that 
the act of quitting work in either case involved any detriment 
to the public welfare or any fraudulent or immoral conduct 
such as ordinarily justifies resort to criminal law. These cases, 
therefore, are not necessarily authorities against the possibility 
of imposing a criminal penalty for quitting work, where the 
purpose of the penalty is not to persuade the workman to con- 
tinue until he has worked out an indebtedness, but to punish 
him for conduct which is fraudulent or detrimental to the 
public safety, health or welfare. 

In charging the jury in the peonage cases, 123 Fed. 671 
(1903), the district court said: 

It is not contended that leaving the service cannot under any circum- 
stances be made a criminal offense. Doubtless it is competent for 
legislation to make it a criminal offense for an employee, without 
giving reasonable notice, to suddenly quit duties the continued per- 
formance of which, for the time being, under the conditions of the 
particular calling, is necessary to prevent the endangering of life, 
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health, or limb, or inflicting other grievous inconvenience and sacri- 
fice upon the public. * * * In these and like cases, the criminal law 
would be exerted not to compel performance, or to prevent quitting 
the service in a reasonable way, but because, by abandoning it in an 
unreasonable way, the employee has created a condition of affairs, the 
natural, direct and known result of which is to endanger life, health 
or limb, or to inflict grievous public injury. 

Even in private employment, therefore, it may yet be held 
by the court, in accordance with the position taken by Mr. 
Justice Holmes in his dissent in the Bailey case, that the " dis- 
agreeable consequence " of a criminal penalty may be imposed 
on a workman who without justifiable cause quits his job 
tinder circumstances detrimental to the public welfare. The 
New York Penal Law, § 1910, goes even further by providing: 
"A person, who wilfully and maliciously, either alone or in 
combination with others, breaks a contract of service or hiring, 
knowing, or having reasonable cause to believe, that the prob- 
able consequence of his so doing will be to endanger human 
life, or to cause grievous bodily injury, or to expose valuable 
property to destruction or serious injury, is guilty of a mis- 
demeanor." The mere act of quitting an incomplete job volun- 
tarily undertaken with knowledge that the probable conse- 
quence of such quitting will be personal injury or destruction of 
property does violence to the public welfare as much as does 
assault or robbery. In the Robertson case, for example, the 
justification for punishing criminally the seaman who deserted 
and then refused to work after being returned to his ship, rested 
on the fact that the sailor should stay by his ship until the 
voyage for which he had embarked is completed, and ought 
not to be permitted to leave either the ship, her cargo or the 
fellow-members of his crew exposed to the dangers of under- 
manning. 

Though we may not be able to keep a man at work for the 
whole period of his contract, nevertheless it seems that we 
ought to be able, notwithstanding the 13th amendment, to 
penalize him not only civilly but criminally for the public dam- 
age which he does or threatens through quitting without 
notice and before the completion of a job which he voluntarily 
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entered upon. If this be true, then it becomes a matter of 
degree : how long may he be compelled to remain regardless 
of any desire or intent on his part to quit? The circumstances 
of each case will be controlling; but constitutional protection 
of the individual from involuntary servitude shquld not pre- 
vent the state's penalizing criminally as well as civilly the man 
who deserts a task which he voluntarily undertakes, thereby 
causing or threatening loss of life, personal injury, serious 
damage to property or other detriment to the public welfare. 
In the Robertson case, supra, the court had before it the 
legality of acts of Congress which authorized the arrest and 
return and impressment into service of deserting seamen. A 
seaman having deserted was arrested and detained by a United 
States marshal until his boat was ready to sail and then was 
put on board. The deserter refused to " turn to " in obedience 
to orders from the master and he was thereupon arrested and 
at the next port was charged with refusing to work. The 
Supreme Court upheld the constitutionality of the law impos- 
ing a criminal penalty for this refusal to work. Justification 
for this exception from the 13th amendment was found in 
ancient custom. The court said: 

In the face of this legislation upon the subject of desertion * * * 
which was in force in this country for more than sixty years before 
the 13th amendment was adopted, and similar legislation abroad from 
time immemorial, it cannot be open to doubt that the provision against 
involuntary servitude was never intended to apply to their contracts. 

Mr. Justice Harlan dissented. He refused to follow the 
court in its position that ancient usage in the matter of de- 
serting seamen justified an exception from the 13th amend- 
ment. He declared emphatically that the laws of a period in 
which the equal rights of man were not respected are not to be 
taken as indicative of what is authorized under a constitution, 
the very purpose of which is to secure equality of right and 
privilege. " If," he said, " Congress, under its power to regu- 
late commerce with foreign nations and among the several 
states, can authorize the arrest of a seaman who engaged to 
serve upon a private vessel, and compel him by force to return 
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to the vessel and remain during the term for which he engaged, 
a similar rule may be prescribed as to employees upon rail- 
roads and steamboats engaged in commerce among the states." 
In the concluding paragraph of his dissent, however, Justice 
Harlan emphasized the fact that he regarded the seaman as 
engaged in a private employment. 

In the case of Butler v. Perry, supra, it was urged that 
conscription for road labor in the county districts violated 
the 13th amendment. A Florida act provided that every 
ablebodied man should work at least six days a year on his 
county roads or furnish a substitute or pay a specified sum. 
Failure to do either was made a misdemeanor. The court 
sustained this compulsory labor on the roads enforced by crim- 
inal penalty, on the ground of ancient usage and unanimity of 
judicial opinion. The opinion refers to the fact that the pro- 
hibition of slavery or involuntary servitude was first contained 
in the Northwest Territory Ordinance of 1787, and that it was 
copied into the constitutions of the states carved out of that 
territory. Notwithstanding this prohibition conscripted road 
labor was provided for both in the territory and in those states. 
This the court said shows that this method of keeping the 
public roads in repair was never intended to be abolished by 
the language of the ordinance copied into the 1 3th amendment. 

Long-continued custom, in other words, was held both in 
the road case and in the seaman case to have established a 
restriction on liberty which might otherwise seem to be within 
the prohibition of involuntary servitude. This ancient-usage 
doctrine has its difficulties. It might even except slavery itself, 
which was a long-continued custom supported by usage and 
judicial opinion. But the fact is that it is not so much the 
antiquity of the custom as it is its continuance down to the 
present time and the practical necessities of the past and pres- 
ent which demand and justify it. In the Robertson case the 
court probably gave too much weight to the ancient laws and 
customs penalizing the deserting seaman. While it is true that 
at the time that case was decided acts of Congress still provided 
for reclaiming and returning deserting seamen, the need for 
the help of the criminal law in retaining a full crew was not 
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even then so great as formerly. Great Britain had discon- 
tinued the criminal penalty for desertion in home ports many 
years before. In 1915 Congress repealed the criminal penalty 
for desertion of seamen, and while the repeal was vigorously 
objected to by some shipping interests, it seems that masters 
have not frequently resorted in recent years to the help of 
criminal law to reclaim deserters. In other words, while sup- 
ported by ancient custom, the criminal penalty was not an 
active present necessity. 

The road case might, it seems, have been put on the ground 
that the law involved really levied a road tax, and provided a 
means of working out the tax in lieu of payment. The penalty 
therefore was really imposed on failure to pay a lawful tax. 
But the court treated the case as one involving compulsory 
service and held that it fell within an exception to the 13th 
amendment which permitted compulsion to perform long es- 
tablished public duties. 

The Robertson and Perry cases must, therefore, be accepted 
as establishing the fact that the 13th amendment is subject to 
qualifications not expressed. Work on the roads and work on 
board ship are established exceptions. Service in the army and 
navy and on local police forces are admitted though not adjudi- 
cated exceptions. If exceptions to this amendment have been 
established in order that such work or service may be com- 
pelled, why should not similar exceptions be established in 
order that the continuous operation of the railroads and other 
public utility properties may be protected from interruption. 

In the absence of other judicial precedents supporting the 
compulsion of service it is interesting to note some statutes 
hitherto unquestioned which in the interest of the public wel- 
fare restrict the freedom of the individual to quit. We have 
noted above the New York statute (Penal Code, § 1910) mak- 
ing it a misdemeanor wilfully and maliciously to break a con- 
tract of service with knowledge that the probable consequence 
will be danger to human life, grievous bodily injury, or the 
exposing of valuable property to serious injury. A Connecticut 
statute (General Statutes 1902, Chap. 86, § 1293, p. 373) pro- 
vides that "every person who shall unlawfully, maliciously and 
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in violation of his duty or contract unnecessarily . . . abandon 
any locomotive, car, or train of cars, or street railroad car 
. . . shall be fined not more than $100 or imprisoned not more 
than six months." A Pennsylvania statute (Actof 1887, Purdon's 
Digest 13th ed. vol. 4, p. 391 1, paragraphs 240 and 241 ) makes 
it a misdemeanor punishable by fine of $100-500 and, in the 
discretion of the court, 6 months imprisonment, for any rail- 
road employee " engaged in any strike or with a view to in- 
citing others to such strike, or in furtherance of any combina- 
tion or preconcerted arrangement with any other person to 
bring about a strike," to abandon the locomotive in his charge 
when attached to a passenger or freight train at a place other 
than the scheduled or appointed destination of the train, or 
to " refuse or neglect to continue to discharge his duty or to 
proceed with said train to the place of destination." The pro- 
visions of this Pennsylvania statute are substantially the same 
as those of the Delaware law (Rev. Code 1915, chap. 100, 
p. 1613 and p. 3499) and the New Jersey law (Compiled 
Statutes 19 10, p. 61). A Kansas statute (Gen. Stat. 1909, 
chap. 31, §2884, p. 636) and an Illinois statute (Rev. Stat. 
1915, p. 2090, § 108, chap. 114) punish with fine of $20-100 
and imprisonment 20-90 days a locomotive engineer who " in 
furtherance of any combination or agreement shall wilfully and 
maliciously abandon his locomotive upon any railroad at any 
other point than the regular scheduled destination of such 
locomotive." This Kansas law (Gen. Stat. 1909, chap. 31, 
§ 2884, p. 636) and the Illinois law (Rev. Stat. 191 5, p. 2090, 
chap. 114, §§ 109, no, ill) punish by fine and imprisonment 
any person who " shall wilfully and maliciously by any act or 
by means of intimidation impede or obstruct, except by due 
process of law, the regular operation and conduct of the busi- 
ness of any railroad company or other corporation, firm or in- 
dividual in this state, or of the regular running of any loco- 
motive engine, freight or passenger train of any such company, 
or the labor or business of any such corporation, firm or in- 
dividual." These laws provide the same punishment for 
two or more persons who " wilfully or maliciously combine or 
conspire together " to accomplish any of the purposes forbidden 
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by the provisions just quoted. Both the Illinois and the Kansas 
statutes, however, provide that they shall not be construed to 
include cases of persons voluntarily quitting their employment 
" whether by concert of action or otherwise," except as pro- 
vided in § 2884, which forbids abandonment of a locomotive 
at a point short of its destination. The Pennsylvania, Dela- 
ware and New Jersey statutes above referred to, in addition 
to making it a misdemeanor to abandon a locomotive or train, 
provide that any railroad employee who " for the purpose of 
furthering the object of or lending aid to any strike or strikes 
organized or attempted to be maintained on any other railroad 
either within or without this state " shall " refuse or neglect 
in the course of his employment to aid in the movement over 
and upon the tracks of the company employing him of the cars 
of such other railroad company received therefrom in the 
course of transit " shall likewise be guilty of a misdemeanor 
punishable by fine and imprisonment. 

Persons who voluntarily desert or abandon United States 
mail before delivering it into the proper post office or to some 
post-office employee authorized to receive it are punishable by 
fine and imprisonment under § 5474 of the Revised Statutes. 
Obstruction of the mails is likewise punishable, but the statute 
imposing such punishment and the cases like In re Debs, 158 
U. S. 564 (1895), punishing for contempt disobedience of in- 
junctions prohibiting obstruction of the mails are not germane 
to the right to quit work. In the Debs case, for example, the 
court expressly noted the fact that the question of the right of 
a single employee or of a group of employees to quit was 
not involved. 

The constitutionality of these statutes punishing criminally 
the abandonment of locomotives or trains or an interference 
with the regular operation of railroads or of the post office, 
seems not to have been passed upon by the courts. The opinion 
of the Supreme Court in Ex parte Lennon, 166 U. S. 548 
(1897), refers to the legality of the purpose sought by such 
statutes when it says : 

It is not necessary for us to decide whether an engineer may suddenly 
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and without notice quit the service of a railroad company at an inter- 
mediate station or between stations, though cases may be easily 
imagined where a sudden abandonment of a trainload of passengers 
in an unfrequented spot might imperil their safety and even their 
lives. 

The very fact that these statutes have so long gone unquestioned 
serves to indicate that in some cases, at least, quitting service 
may be punished criminally if the consequence of such quitting 
may involve danger to the public. If a man may be com- 
pelled by the threat of criminal punishment to remain at work 
for any period — whether for an hour or a day or the completion 
of a run or until he has deposited the mails at their proper 
destination — why may he not be compelled by like fear of 
penalty to remain at work for a longer if limited period, in 
order to protect the public against danger or serious in- 
convenience ? 

If continuance for a brief period in a service voluntarily 
assumed be required in the interest of the public welfare, such 
service may be compelled so far as compulsion is practicable, 
that is, by imposing criminal punishment for quitting. This 
conclusion, however, does not justify anything in the nature 
of enlistment for a fixed period in the service of a public utility 
and enforcement by criminal penalties of that service for the full 
period. In the absence of extraordinary circumstances there 
would seem to be no such public interest in keeping public utility 
employees at work for the full period of their contracts as would 
be required to justify the resultant restriction on the employees' 
liberty. Whatever may be done in times of emergency, as 
for example, in a great national crisis, it seems clear that under 
the principles of the Bailey case anything in the nature of com- 
pulsory service for the full period of enlistment or contract of 
service would be held to be involuntary servitude or at least 
an unconstitutional interference with individual liberty. It is 
true, the liberty of the individual may be restricted in the inter- 
est of the public welfare, but so long as it is possible for public 
utility companies to find new men to take the places of those 
who quit, it seems hardly consistent with our ideas of personal 
liberty to compel a man to remain for a year or longer 
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in the service of such a company, despite his possible desire 
to grasp better opportunities in other fields. He may be made 
responsible in damages for the injury which his breach of 
contract does his employer, but is there any public necessity 
which justifies compelling him to remain where he is and to 
sacrifice other opportunities, the acceptance or rejection of 
which may vitally affect his future? 

This brings us to a consideration of the third phase of the 
subject, namely, does the prohibition of strikes either per- 
manently or pending a public investigation and the enforce- 
ment of this prohibition by criminal penalty subject the work- 
man to involuntary servitude? Briefly stated, the question is, 
whether the right to strike is the same as the right to quit 
work and therefore protected by the same constitutional guar- 
antees of liberty ? The essential elements of a strike are quit- 
ting in concert and with the intention, not of remaining out of 
a service which is abandoned, but of returning to it under more 
favorable conditions. The very purpose of a strike is to en- 
force economic demands. The striker seeks the support of 
public opinion to dissuade strike-breakers to take his place 
and to compel his old employer to take him back on his own 
terms. We all know the vigorous language with which the 
striker denounces the strike breaker. In the language of the 
striker the strike breaker unfairly seeks my job, not a job 
which he has quit and abandoned. 

Restricting the power to strike results merely in removing 
one of the many reasons for which a man may quit work. He 
may still quit because of illness, the hope of a better job, old 
age, or general dissatisfaction. The prohibition of a strike 
merely says to the worker, you shall not use the economic power 
involved in quitting in concert as a weapon to coerce your em- 
ployer to yield to your demands because that method of secur- 
ing your purpose is contrary to the public welfare. 

While it is generally true in this country today that the mere 
combination of employees to strike and their striking to enforce 
their demands will not be enjoined by the courts and is not 
indictable as a conspiracy, nevertheless, there are cases in 
which the courts will inquire into the purpose of the strike. 
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If the combination or the strike is for an unlawful purpose they 
are both indictable and enjoinable. Does it seem a long step 
for the legislature to provide that every strike on a public 
utility, involving as it does incalculable inconvenience and in- 
jury to the traveling, producing, and consuming public, should 
be declared to be for an unlawful purpose and therefore pun- 
ishable in the criminal courts ? 

Professor Freund, in his book on the Police Power (p. 326) 
says: 

But the strike divested of aggravated features has come to be regarded 
by many, rightly or wrongly, as a legitimate and indispensable weapon 
in the struggle of labor against capital, and is now recognized as 
such by courts, the legislatures and by public sentiment. The 
question then suggests itself whether the right thus secured should 
be treated as part of the constitutional liberty of the workman. 

His conclusion is that the strike is not an absolute constitu- 
tional right and its prohibition is, therefore, within the power 
of the legislature. 

A Colorado statute (chap. 180, 1915, §§27-33) following 
the Canadian Industrial Disputes Act, prohibits strikes pend- 
ing an investigation of the matters in dispute. A declaration 
adopted by the Colorado State Federation of Labor in August 
1916 (quoted in " Compulsory Service or Freedom — Which," 
by Samuel Gompers in the October 1916 American Federation- 
ist) says that this law is " in contravention of this amendment 
(the 13th) and in defiance of the specific declaration against 
slavery and involuntary servitude." 

Mr. Gompers in this and other articles has frequently as- 
serted that the deprivation of the right to strike interferes with 
the freedom of the worker and practically reduces him to 
slavery or involuntary servitude. These vigorous protests 
against legislative interference with the right to strike are 
probably based upon the economic importance of the strike 
to labor rather than upon an interpretation of the constitutional 
guarantees of freedom. At all events, the labor unions have 
come to look upon the right to strike as " the only distinguish- 
ing mark between free men and slaves " and to consider it as 
an essential means of maintaining their economic liberty. 
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The extent to which legislative interference with the right 
to strike might involve subjecting the workman to involuntary 
servitude seems not to have been passed upon by the courts. 
There are, however, interesting cases which may throw some 
light on the question. In Ex parte Lennon, supra, it appeared 
on petition for writ of habeas corpus that the petitioner was 
held in custody for contempt in disobeying an injunction issued 
under the following circumstances : The petitioner was em- 
ployed by the A railroad which connected with the B railroad. 
The petitioner alleged that the A road and its employees were 
discriminating against the B road by refusing to receive and 
forward cars hauled to the point of junction by the B road on 
the ground that the B road employed engineers who were not 
members of the brotherhood. The court issued the injunction 
restraining the A road and its employees from such discrim- 
ination and especially from refusing to forward the B road's 
cars. The injunction was brought to the notice of A's em- 
ployees, including Lennon. An attachment issued against him 
and others and after hearing he was held for disobedience of 
the injunction and fined $50 and costs. Lennon then petitioned 
for a habeas corpus relying inter alia on the contention that a 
court of equity could not compel performance of a personal 
contract for service. The circuit court (54 Fed. 746) dis- 
missed his petition, pointing out that railroads under the inter- 
state commerce law are obliged to receive and haul cars de- 
livered by connecting lines and that railroad employees know- 
ing this to be the duty of the railroad employing them owe to 
that road 

and to the public a higher duty than though their service had been 
due to a private person. . . . An implied obligation was therefore 
assumed by the employees upon accepting service from it under such 
conditions that they would perform their duties in such manner as to 
enable it not only to discharge its obligation faithfully, but also to 
protect it against irreparable losses and injuries and excessive dam- 
ages by any acts of omission on their part. ... In ordinary condi- 
tions as between employer and employee, the privilege of the latter 
to quit the former's service at his option cannot be prevented by re- 
straint or force. The remedy for breach of contract may follow to 
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the employer, but the employee has it in his power to arbitrarily ter- 
minate the relations, and abide the consequences. . . . Will it be 
claimed that this engineer and fireman could quit their employment 
when the train is part way on its route, and abandon it at some point 
where the lives of the passengers would be imperiled, and the safety 
of the property jeopardized? The simple statement of the proposi- 
tion carries its own condemnation with it. The very nature of their 
service, involving as it does the custody of human life, and the safety 
of millions of property, imposes upon them obligations and duties 
commensurate with the character of the trusts committed to them. 
They represent a class of skilled laborers, limited in number, whose 
places cannot always be supplied. ... The suspension of work on 
the line of such a vast railroad, by the arbitrary action of the body 
of its engineers and firemen, would paralyze the business of the en- 
tire country, entailing losses, and bringing disaster to thousands of 
unoffending citizens. Contracts would be broken, perishable prop- 
erty destroyed, the traveling public embarrassed, injuries sustained, 
too many and too vast to be enumerated. 

Mr. Justice Brown, in an opinion for the Supreme Court sus- 
taining the circuit court's refusal to discharge Lennon, em- 
phasized the fact that while Lennon when ordered to receive 
and transport the objectionable car had said, " I quit," and 
had thereupon refused to take the car into the train and there- 
by held the train for five hours, he thereafter returned to his 
post and proceeded on his run when he received a dispatch 
from an officer of the brotherhood instructing him to " come 
along and handle Ann Arbor cars." On arriving at his 
destination he gave no notice of intention to quit the service. 
Therefore, said the court, he did not quit in good faith " but 
intended to continue in the company's service . . . and his 
conduct was a trick and device to avoid obeying the order of 
the court." The refusal to release Lennon from the punishment 
for his contempt was, therefore, upheld on the ground that 
he had not exercised his right to quit, but had, while remaining 
in the service of the railroad, refused to obey an order of the 
court directed to him as well as to the road. 

In South California Railway v. Rutherford, 62 Fed. 796 
(1894), an injunction was issued requiring railway employees 
to perform their regular and accustomed duties so long as they 
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remained in the company's employment. In the course of the 
opinion in this case, the court said : 

Why should not men who remain in the employment of another per- 
form the duties they contract and engage to perform? It is certainly 
just and right that they should do so, or else quit the employment. 
And where the direct result of such refusal works irreparable damage 
to the employer, and at the same time interferes with the transmission 
of the mail and with commerce between the states, equity, I think, 
will compel them to perform the duties pertaining to the employ- 
ment so long as they continue in it. 

It should be noticed that the decision in this case was ex- 
pressly limited to those employees who remained in the rail- 
road's service No effort was made to compel them to remain. 
They were simply enjoined from refusing to perform the usual 
duties required of them as railroad employees without dis- 
criminating against particular cars. 

In these cases men were enjoined from refusing to perform 
the usual duties of their employment. They were punished 
for contempt of these injunctions when they refused to per- 
form as ordered. In the Lennon case the court said that 
Lennon had only pretended to quit but had in fact no intention 
of remaining out of the service. The same is true of the striker. 
He does not really intend to quit the service. He quits only 
to enforce economic demands just as Lennon quit to enforce the 
brotherhood's determination not to handle boycotted cars. 

It has been pointed out that the right to strike, while estab- 
lished by law and supported by public sentiment, is subject to 
the qualification that the strike must be for a lawful purpose 
and must be conducted in a lawful manner. The courts 
will enjoin strikes for unlawful purposes. The right to strike, 
therefore, has always been more qualified than the right 
to quit. If the right is qualified and its qualification is 
based on the illegality of its purpose, it would seem clear that 
the legislature has the power to add to those purposes which 
the courts have declared illegal and to say that a public utility 
strike shall always be deemed illegal and therefore shall not 
be permitted. This is merely saying to the employees of a 
public utility that since the very life of the community may 
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depend on the continuous operation of public utility properties, 
any attempt to tie up such an industry will be punished by the 
state as a crime against the peace and welfare of the community. 

If it is possible to justify constitutionally an entire prohibi- 
tion of the right to strike, it is, of course, within the power of 
the legislature to postpone the strike pending an investigation 
of the matters in dispute. It would seem, therefore, that the 
13th amendment interposes no insurmountable objection to 
legislation which enforces one of the essentials of any scheme of 
compulsory arbitration, namely, a restriction on the right to 
strike. 

Assuming that prohibition of or restriction on the right of 
public utility employees to strike may be constitutional, not- 
withstanding the guarantee of freedom from involuntary servi- 
tude, the question remains whether it would be an unconstitu- 
tional interference with liberty contrary to the due-process 
clause of the 5th or 14th amendment. It is undoubtedly true 
than an interference with personal liberty might violate the 
due-process clause and yet not constitute involuntary servitude ; 
nevertheless, the public interest in the continuous operation of 
the public utilities and in the prevention of loss of life, per- 
sonal injury and damage to property so frequently resulting 
from public utility strikes, which seems to justify the use of the 
criminal penalty despite the 13th amendment, will probably be 
held equally to justify the restriction on personal liberty not- 
withstanding the due-process clause. 

In Chicago Railroad v. McGuire, 219 U. S. 549 (1910), the 
Supreme Court said : " Liberty implies the absence of arbitrary 
restraint, not immunity from reasonable regulations and pro- 
hibitions imposed in the interests of the community." 

However important to the employees the right to strike may 
be, that right must give way to a greater public interest in pro- 
tecting the public safety, health and welfare and in preventing 
the tying-up or crippling of public utilities. 

Before concluding this discussion of the legislative power to 
penalize quitting or striking, mention should be made of the 
right of public employees to quit or strike. From the point 
of view of the worker there is no distinction between compul- 
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sion to work at ordinary labor in a government navy yard and 
compulsion to work at similar labor for a private employer. 
It is, of course, unthinkable that soldiers, policemen, school 
teachers and like public employees should be permitted to 
strike. Where, however the government has entered the field 
of business or production men employed for such purposes 
might be held to be in a different position from that occupied 
by the employee assisting in the performance of a govern- 
mental function. In any event, the real justification for pro- 
hibiting strikes of public employees or penalizing their deser- 
tion of their posts lies in the principle that the individual's lib- 
erty may be restricted in the interest of the public welfare. As 
we have seen, there may be cases of quitting private or semi- 
public employment which are detrimental to the public welfare 
and which may, therefore, be prohibited or penalized. Prac- 
tically every desertion or strike by public employees adminis- 
tering governmental functions would of necessity be contrary to 
the public welfare. Moreover, a strike of public employees 
is the exercise of force against the rest of the community, not 
against a private individual or group in the community. This 
results from the fact that wages, hours, and conditions of 
employment in the public service are fixed by law and dis- 
satisfied public employees should seek changes through appeal 
to the law-making bodies rather than through economic pres- 
sure directed against the community itself. 

An act of Congress indirectly prohibits strikes of postal 
employees by providing that such employees shall not be re- 
moved or reduced because of membership in any organization 
of postal employees not affiliated with any outside organization 
imposing an obligation to engage or assist in any strike against 
the United States. The same act expressly permits such or- 
ganizations to have among their objects improvement in the 
conditions of labor, including hours, salaries and leaves of 
absence of postal employees. In a recent case in the United 
States district court a group of postal employees who had re- 
signed simultaneously were indicted and convicted of conspir- 
acy to obstruct the mails. 

Admitting legislative power to postpone or prohibit strikes 
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does not, however, dispose of the constitutional problems in- 
volved in an effective scheme of arbitration. Restriction of 
the right to strike must be accompanied by a restriction on the 
right of the employer to lock out his employees. The courts 
have always upheld the right of the employer to drop all his 
employees for any reason satisfactory to himself. Government 
cannot compel the continuance of a private industry. But we 
are now dealing only with the public utilities, and government 
not only can but does require their continuous operation. 
Practically, it results that the lockout is less likely to occur on a 
public utility than in private industry. Failure to operate is 
sometimes excusable but interruption of service due to the 
company's own action in locking out its men might well be 
held to justify forfeiture of franchises. In place of the lock- 
out, however, employees may be gradually dropped and their 
places filled until the force has been substantially changed. 
This process of weeding out objectionable employees and 
dropping them from the service may be equivalent in effect to 
a general lockout. It therefore becomes important to con- 
sider how far a lockout or wholesale laying off of men by the 
managers of a public utility may be restricted by legislation. 

It has been uniformly held that legislation designed to pre- 
vent discriminations against union men in the hiring of em- 
ployees or to prevent a discharge of men because of their 
membership in unions is void as an unconstitutional interfer- 
ence with the liberty of contract. In Adair v. U. S., supra, 
the Supreme Court held unconstitutional an act of Congress 
prohibiting corporations engaged in interstate commerce from 
discriminating against or discharging union men. Mr. Justice 
Harlan's opinion for the court in this case makes it difficult to 
determine the exact ground upon which the decision rested. 
The opinion after discussing in detail the limitations on con- 
gressional control over interstate commerce declared that the 
hiring and discharging of employees is not embraced within 
the field of interstate commerce, and, therefore, is not with- 
in the control of Congress. But it seems that this was not the 
principal ground of the decision. The court held that the act 
was in violation of the due process clause of the 5th amend- 



CONSTITUTIONAL ASPECTS 



73 



ment in that it constituted an invasion of personal liberty and 
of rights of property. 

In Coppage v. Kansas, 236 U. S. 1 (1914), the court had 
before it a similar statute enacted by the state of Kansas. This 
act was likewise held a deprivation of liberty contrary to the 
due-process clause of the 14th amendment. The court said: 
" It is not too much to say that such laws have by common 
consent been treated as unconstitutional." 

The real reason for these decisions, however, is that the 
evil against which the legislation in question was directed, 
namely, the prevention of discrimination against or discharge 
of union men, had not grown to such dimensions as to involve 
or threaten injury to the public safety or welfare. The very 
reason, therefore, which justifies an exercise of the police power 
and converts an unreasonable interference into a reasonable 
regulation of personal and property rights was not present. 
The legislation was in the interest of the labor unions, not of 
the public. It would seem, therefore, that these cases are not 
authorities against the constitutionality of a restriction on the 
right of employers to lock out their employees, where the 
lockout involves so much detriment to the public welfare as 
necessarily follows an impairment or discontinuance of the 
service of a public utility. 

Capital invested in public utilities has always been sub- 
jected to a stricter regulation than has capital invested in pri- 
vate industry. It does not seem, therefore, that it would be 
necessary seriously to stretch constitutional authority in order 
to justify a prohibition or postponement of the right to lock 
out public utility employees where the purpose of such pro- 
hibition is to prevent the detrimental effects of the discon- 
tinuance of the service. If the courts would uphold a restric- 
tion on the right to strike — and it seems clear from the authori- 
ties that they would — they would certainly uphold a restriction 
on the right of the managers of a public utility to lock out or 
suddenly to change their working force, if such a restriction 
was calculated to remove or to prevent injury to the public 
welfare. 

We must not, however, conclude that the establishment of 
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legislative power to prohibit or postpone strikes or lockouts, 
disposes of all the constitutional questions involved in setting 
up an effective compulsory arbitration scheme. If compulsory 
arbitration means judicial settlement and enforcement of an 
arbitration award it involves of necessity the prescribing of 
wages, hours, conditions of work and various other details 
involved in industrial relations. Heretofore we have left these 
matters, the most difficult of which is wages, chiefly to economic 
competition. Despite the constantly growing legislative regu- 
lation of the safety and sanitation of work places and in a 
more limited field, of hours of work and minimum wages, we 
have as yet no comprehensive legislation dealing with the mani- 
fold irritations and grievances which lie at the basis of in- 
dustrial disputes. We do not even have any general rules 
requiring wages to be " reasonable " or " fair " or forbidding 
" unfair practices " in industrial relations. It was upon such 
general rules that the courts in the first instance, and later the 
legislature, developed more specific rules regulating public util- 
ity rates and safety and sanitation in factories. The common 
law did not leave public utility rates wholly to economic com- 
petition. The rule was early established that such rates should 
be " reasonable." Since the establishment of that rule we have 
been engaged in attempting to determine what is reasonable 
under given circumstances, but we have always had the basic 
rule of reasonableness to work from. In like manner the 
common law developed the rule that the employer should pro- 
vide a safe place to work in. The great difficulty in the path 
of judicial settlement of industrial disputes is that we have 
no such general rules respecting wages and the attitude of 
employer and employee toward each other. 

In the absence of such rules, who can say for the community 
and for both parties to a dispute what hours should be worked, 
what wages paid, what recognition given to employees' as- 
sociations, etc. ? Mediation and conciliation in the settlement 
of industrial disputes as distinguished from their arbitration 
seek only to bring the contending parties together to find a 
common basis of agreement. Conciliation, therefore, does not 
necessitate community formulation of work standards. Arbi- 
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tration, however, if it is to authorize an award differing from 
the contentions of both parties or enforcing the contention of 
one, involves the necessity of formulating community standards 
which may be imposed on both parties. Conciliation does not 
seek to replace economic competition as a method of formulat- 
ing such standards. It merely seeks to bring about a revision 
by the parties of their own ideas respecting such standards and 
the establishment of compromise standards. Arbitration or 
judicial settlement involves the formulation by some one of 
standards which represent the public interest. Now the fact 
of the matter is that, while the public is interested in the settle- 
ment of industrial disputes, it has no standards and no intelli- 
gent informed opinion upon which to base definite standards. 
In the absence of such standards and of such public opinion, 
who, representing the public, can undertake to say that the 
standards demanded by the employers are fair, reasonable and 
in the general public interest, or that the standards contended 
for by the employees are fair, reasonable and in the general 
public interest, or that neither of them but something other 
represents that general public interest? The satisfactory for- 
mulation of such standards requires legislation and their 
proper development requires constant investigation by an ad- 
ministrative body exercising judicial power to apply the legis- 
lative standards to particular conditions. 

The public is interested in hours and wages on public utili- 
ties in a double sense. On the one hand unduly short hours 
mean unduly large forces of employees and consequent in- 
creased operating expense. Likewise, unduly high wages 
mean unduly increased expense. Increased operating expense 
means ultimately increased rates. The public is interested in 
reasonably low rates. On the other hand the public is inter- 
ested in the economic position of its working classes not only 
for their own good but for the general good. The public, 
therefore, is interested on the one hand in keeping hours up 
and wages down to a fair level so that rates may be reason- 
able; but the public is also interested in keeping hours down 
and wages up to a fair level, so that the workers may be 
treated fairly and the public health and safety protected. The 
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adjustment of these conflicting interests has heretofore been 
left largely to the care of the managers of the public utilities 
on the one hand and the workers on the other. The managers 
by their employing power and the possibility of substituting 
new for dissastified workers have looked after their own and 
the public interest in avoiding abnormal labor expense. On 
the other hand, the employees have been depended upon to 
secure their own and the public interest in reasonable hours 
and wages. In this economic struggle the public, though vitally 
interested in the outcome, has interposed only as referee to 
prevent violence. Not the least of the reasons for this hold- 
off attitude has been a confidence in the ability of the employers 
and their employees to adjust and settle the intricate details 
of their relationship better than the public can do it for them. 
In other words, liberty of contract rather than governmental 
regulation has been deemed preferable from the point of view 
of both private and public interest. The principal weapon 
upon which the employees have depended to enforce their 
own interest and the public interest in them has been the right 
to strike. This weapon, which in industrial competition has 
served a public interest as well as the employees' interest, should 
not be taken from the employees unless something is sub- 
stituted for it. 

If strikes are to be prohibited and employees are to be de- 
prived entirely of this economic weapon, is there any escape 
from the alternative of governmental regulation of wages, 
hours, conditions and relationships in industry? An effective 
system of compulsory arbitration means legislation fixing gen- 
eral standards and administrative rules and regulations filling 
in the details, followed by the judicial or semi-judicial inter- 
pretation and application of the standards thus formulated 
to the circumstances of particular cases. Practically this means 
that government must undertake to do for industrial relations 
what it has done for public utility rates and service ; it means 
embarking upon a field of governmental regulation more diffi- 
cult and dangerous than anything of the kind which has yet 
been undertaken in this country. The New Zealand arbitra- 
tion scheme recognizes the necessity of just this sort of detail 
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regulation and provides for agencies to fix wages, etc. In 
other words, it provides not only for the judicial settlement 
of industrial disputes, but also for legislative and administra- 
tive action to remove the causes of industrial disputes. 

Even the Canadian scheme of postponing a strike or lock- 
out pending investigation and report is not entirely free from 
the difficulty arising from our lack of standards. The Cana- 
dian scheme is founded on the assumption that compulsory in- 
vestigation tends to discourage strikes because of the difficulty 
of winning in the face of a report following an investigation. 
It is true that neither employer nor employee can hope to win 
a strike or lockout without the support of public opinion. If 
such a report, as a guide to public opinion, is to have such an 
important effect upon the rights of both employers and em- 
ployees, it is important that the persons who conduct the in- 
vestigation and write the report should have some standards 
by which to judge the conditions and contentions of the parties. 
Therefore, we come back to the necessity of some governmental 
prescription of standards of right and duty in industrial rela- 
tions. The work of formulating such standards is legislative 
and administrative, not judicial. 

In private industry such systematic regulation of industrial 
relations seems impractical in this country, and certainly would 
now be held to be unconstitutional as an interference with lib- 
erty of contract and property rights. Something of the kind 
may be possible, however, in the public utility industries. Gov- 
ernment would probably find it impractical, without the help of 
economic competition, to formulate standards of rights and 
duties in all fields of employment ; but it may be able to formu- 
late such standards for the public utilities by basing them upon 
the standards worked out by economic competition in other 
industries. Existing laws regulating wages in public employ- 
ment rely upon economic competition in private industry by 
requiring payment of the " prevailing rate " of wages. The 
legislature might enact some such general rule respecting 
hours, wages, etc., of employees of public utility companies 
and leave it to the public utility commissions or like agencies 
possessing semi-legislative, administrative and semi-judicial 
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powers to work out the details and apply them to particular 
circumstances. The public utility commissions are now deal- 
ing with all the intricate details of service and rates. They 
represent the community in an effort to find standards which 
can and should be enforced. Why should they not also con- 
sider the details of labor conditions and relations in the ser- 
vice of the public utilities and fix standards of fair treatment, 
of hours, and of wages? Such standards could be enforced 
against the utility companies. Employees could be required 
to accept the conditions of employment fixed by such commis- 
sions or leave the employment. 

Such laws would simply extend to the relations of the utility 
companies with their employees governmental regulation simi- 
lar to that already applied to the company's relations with the 
shipping and consuming public. We have become accustomed 
to far-reaching regulation of businesses affected with a public 
interest. The constitutionality of further regulation will de- 
pend upon its reasonableness, and this in turn will depend upon 
the existence of conditions justifying the proposed interference 
with private property and liberty of contract. The question 
will be the extent of the police power, and if it can be estab- 
lished that the public interest in the prevention of strikes neces- 
sitates legislation removing the causes of strikes, then such 
legislation will probably be held constitutional. The public 
interest in the continuous operation of some public utilities is 
greater than that in others, so that the program of regulation 
which compulsory arbitration seems to require is more likely 
to be sustained by the courts as to those public utilities where 
the need of continuous operation and the public detriment due 
to strikes are clearly demonstrated. 

Whether or not labor is to be considered as a commodity, 
the same principles which justify interference with personal 
and property rights of the owners of the public utility fran- 
chises and properties seem equally to justify legislation and 
administrative action fixing standards of wages, hours and 
work conditions. It has been suggested above that this might 
be done by using standards in private industry worked out by 
economic competition as a foundation upon which to build. 
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Certainly standards for public utility work should be no less 
favorable to the employees than standards for corresponding 
work in private industries; probably they should be consider- 
ably more favorable. Following such regulation the em- 
ployees might well be asked and probably would agree to give 
up their right to strike. Why should they strike in the face 
of the public opinion represented by laws and administration 
intended to remove the causes of strikes? Their grievances, 
if any, they might present through their organizations or in- 
dividually to the public tribunal established to work out and 
enforce standards. 

In considering the possibilities of different schemes of arbi- 
tration, we must remember that we can do indirectly some 
things which because of constitutional or other difficulties may 
not be done directly. We should undoubtedly encounter con- 
stitutional and practical difficulties in legislating comprehen- 
sively respecting wages, hours and industrial relations. It is 
possible to avoid some of this difficultly by inducing employers 
and employees to waive their constitutional rights and to ac- 
cept a scheme which it might be difficult to impose upon them. 
By such indirection workmen's compensation laws were first 
brought within our constitutions. In like manner it is pos- 
sible in the field of industrial arbitration to provide induce- 
ments to employers and employees to enter into collective 
agreements. If such agreements be made, their standards of 
hours, wages, etc., are fixed not by the community but by the 
interested parties. Arbitration then becomes operative when 
disagreements arise respecting the terms of a collective bar- 
gain. This is the New Zealand scheme. It not only reduces 
the constitutional difficulties but also removes the question of 
the desirability or practicability of extensive governmental 
regulation. 

In endeavoring to prevent by legislation and arbitration the 
ills which flow from industrial disputes we shall encounter at 
every turn difficulties of constitutionality, of practicability and 
of desirability. Effective arbitration legislation must be ad- 
justed to the provisions of our constitutions if it is to avoid 
judicial veto. Until all the details have been worked out it 
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will be impossible to say whether such legislation is constitu- 
tional, whether it may be expected to be effective in practice, 
or whether in the long run it will prove desirable. Where 
there is such wide choice of ways and means to accomplish the 
legislative purpose and where any effective scheme involves so 
much detail, questions of constitutionality and desirability can- 
not be answered in general ; they must be directed to a specific 
and detailed proposal. When so much depends upon detail 
it is imperative that every phase of the subject be carefully 
studied before a serious legislative proposal is formulated. 
The wisdom of the policies underlying the details which it is 
proposed to incorporate in such a statute should be carefully 
weighed, and the legislative determinations should be formu- 
lated and phrased with the utmost precision. Unless the deter- 
mination of the policies of arbitration legislation be based on 
intimate knowledge of fact and law and unless the translating 
of those policies into a statute be done with care and skill there 
is grave danger that compulsory arbitration even though con- 
stitutional may not prove to be desirable. 



